DON’T WRECK YOUR HEALTHCARE AUTO CASE:  HOW TO PROPERLY PURSUE UNINSURED AND UNDERINSURED MOTORIST CLAIMS
By Kimberly Popilek, Lawrence & Russell, LLP, Memphis, Tennessee


When pursuing subrogation or reimbursement from a third-party recovery, it is important to consider every possible source of recovery, including uninsured and underinsured motorist benefits.  Hence, you must always ask yourself, “Does the member have any first party coverage?”  

As mentioned above, there are two main types of first party coverage: 


Uninsured motorist coverage (“UM”), is a type of  coverage purchased by a policyholder from his or her own insurance company.  This coverage pays for bodily injury losses to the policyholder as a result of an accident with a driver who is responsible for the injuries, but has no liability insurance.  

Underinsured motorist coverage (“UIM”), is coverage purchased by the policyholder and used when the party liable for the accident does not have enough insurance to compensate the policyholder for his or her injuries.  

Many health care subrogation professionals have wrecked their recovery by failing to subrogate against UM or UIM benefits.  The following three easy steps will provide you with practical knowledge for recovering against these policies and ultimately increase the potential pot of money from which you may recover.  So let’s get ready to stop, proceed with caution, and go.
1. STOP:  Checking for UM/UIM coverage.

Though seemingly obvious, attorneys and members sometimes forget or fail to mention the existence of UM/UIM coverage.  Let me show you how such a failure to ask can affect your recovery.  For example, a plan has paid out $250,000.00 on behalf of a covered member.  Suppose that the covered member recovers only $25,000.00 against the third-party tortfeasor.  As a result, is the Plan only limited to the $25,000.00?  Not if there is an applicable UIM policy.  

Suppose you were in a state that allows for “stacking.” 
  If the Plan member had $200,000.00 in UIM coverage and the Plan language provided the Plan with a right of subrogation against such policy, the Plan would be able to potentially recover against the $200,000.00 UIM policy in addition to the $25,000.00 it received from the tortfeasor.  Therefore, it is imperative that when trying to recover a lien, inquiry be made as to the existence of all types of policies and the applicable stacking laws of the state.  Hence, you have to ask if there is any type of first party coverage held by the member.

There are several key things to do so that you never forget to ask about UM or UIM coverage.  First, it is important for a plan to have a good questionnaire to send to all covered members after it learns of accidents so that the Plan can get UM/UIM information from the covered member before the covered member’s attorney even gets involved.  The questionnaire should specifically ask the member to provide who the member’s insurance carrier is, what type of coverage the member has, and what the member’s policy limits are.  Additionally, once an attorney is involved, it is important to frequently press the member’s attorney for this information because attorneys often fail to tell the Plan about first party coverage.  

Second, obtain a copy of the police report relating to the subject accident.  In most instances, the investigating officer will have recorded the insurance information of each party involved in the accident.  From there, a call to an insurance company or adjuster may reveal the needed information. 


Third, when a covered-member’s attorney requests a lien reduction at the time of settlement, don’t forget to ask him or her to disclose every person or policy that he or she recovered money from.  The member’s attorney should be required to give this information.


2.  PROCEED WITH CAUTION: Analyzing the Plan terms.  

Courts have consistently held that UM or UIM benefits can be recovered under an ERISA plan’s subrogation agreement.
  However, the specific language and terms of the plans in question determine whether the uninsured motorist benefits are subject to subrogation.
   

If a plan contains good language, meaning that it more or less states that the Plan can go after UM or UIM benefits, such language ordinarily will be enough to allow for subrogation against such benefits.  However, in the absence of such language, it may be unclear as to what a particular policy provides.  When bad language exists, litigation analysis may turn on the use of simple words such as “the” and “a.”  Below is a quick “cheatsheet” for you to use, so that you may proceed with caution when reviewing plan language.  

Good Language:


If the Plan language expressly states that the Plan is entitled to be reimbursed out of any recovery from the member’s UM/UIM then those funds will be a potential source of recovery.  Alternatively, if the Plan’s terms provide for reimbursement out of a recovery from “any third party” that language will work as well.

The absence of restrictive terms such as “a” and “the” or the placement of broad terms such as the word “any” directly before the words “third party” provides a Plan administrator with greater freedom to interpret the Plan, allowing greater potential for subrogation recovery.  For example, in Harmond v. Teamsters Join Council No. 83 of Virginia Health and Welfare Fund, the court interpreted “any third party” to encompass an insured’s own uninsured motorist auto insurance provider.


If a Plan does not specifically provide for a right of recovery against UM/UIM proceeds, then the language of the Plan must be carefully examined.  The utilization of an article such as “the” is often construed to limit subrogation rights to include only the party that caused the injury.
  However, the usage of articles such as “a” have been viewed to encompass UM/UIM recovery.

Fair Language:


Plan language referencing “a” third party may allow the Plan to recover against a UM/UIM fund.  

For example, in Wendys International, Inc. v. Karsko, the court found that the Plan language which states that you are entitled to a recovery from “a third party” would include a UM/UIM settlement since “a third party” is not limited to “the third party,” hence, the tortfeasor. 


Bad Language:


A plan that contains language referencing “the” third party has been found to disallow a plan from recovering UM/UIM funds.  

For example, the court in Employers Health Insurance v. General Casualty Co. of Wisconsin, held that language referring to “the responsible third party” precluded subrogation against an entity that was not the wrongdoer causing the injury.
  A responsible third party in the context of Employers Health’s subrogation agreement referred to the party responsible for the insured’s injury and not to an insurer providing uninsured motorist coverage to the insured.
   

Catch-all Language (Cutting v. Jerome Foods or pure subrogation):

Also, there is one case that takes a “catch all” view of “third party” which you can use.  In Cutting v. Jerome Foods,
 the court found that the plain meaning of “third party” included any entity that was not a party to an agreement, and thus, included any party other than the defendant or plaintiff.
  
3.  GO:  Moving along towards your destination of recovery.

When a UM/UIM policy is maintained by a party and the subject plan language will allow a recovery from such source, subrogation potential is greatly increased due to the addition of the money available under the policy.  However, forgetting to inquire as to the existence of a UM/UIM policy may wreck your ability to recover because of a lack of available funds.  Remember to send a questionnaire to the member requesting UIM information, be persistent with the member’s attorney, request police reports, check stacking laws, and make sure that you have the proper plan language.  Now that you know the importance of UM/UIM policies and how to obtain information on them, step on the gas and go get that recovery!
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� Know whether the applicable state law allows “stacking.”  “Stacking” refers to adding the policy limits of more than one insurance policy to cover a single loss.  Some states such as Pennsylvania allow the stacking of UM and UIM policies while other states such as Montana prohibit such aggregate coverage.  See Subworks, � HYPERLINK "http://www.lawrencerussell.com/sub/" ��www.lawrencerussell.com/sub/�.


� See Health Cost Controls of Illinois, Inc., v. Washington, 1998 U.S. Dist. LEXIS 12572, No. 95 C 3806 at *16 (N.D. Il. 1998); Blue Cross and Blue Shield of Alabama v. Frit Industries Employees’ Health Care Plan, 3 F. Supp. 2d 668 (E.D. NC 1997); Kennedy v. Georgia-Pacific Corp., 31 F.3d 606 (8th Cir. 1994).  
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