SUBWORKS PRESENTS

NATIONAL TELEPHONE CONFERENCE

“The Top 10 Things to Know Before Calling a Member’s Attorney”
You have chosen to participate in the July 26, 2011, national conference call presented by SubWorks.  Enclosed are the materials that you will need during the call.  By using the handouts and properly filling in the blanks, each listener will gain the maximum benefit from this educational conference call.

On July 26, 2011, at 11:00 a.m. (CST), please dial into the conference call. The toll-free number is given below.  After you or your group dial in, you will be asked to enter the pass code.  Your pass code is provided below.  

We recommend that you dial into the call at least 10 minutes before the call time to ensure access to the call. 
TOLL FREE NUMBER:
1-888-338-7820

PASS CODE:  


394101   

Today’s Speaker: 
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	Name:          J. Matthew Stephens 


Firm:            Lawrence & Russell, PLC

Practice Areas: 

· Employee Benefits Litigation

· ERISA Litigation

· Healthcare Subrogation
· Benefits Claims Litigation
· Employment Litigation

	Matt Stephens is a partner with Lawrence & Russell, PLC.  His practice is devoted to representing employers, plan fiduciaries, and third party administrators in employment and employee benefit matters throughout the United States.  Lawrence & Russell gained national attention over the past few years by handling two ERISA subrogation cases heard before the United States Supreme Court.


Tonight’s Top 10 List:

The Top 10 Things to Know Before Calling a Member’s Attorney

By:  Matt Stephens, Lawrence & Russell, PLC

1.
Whether the Plan or the Third Party Administrator is named in any lawsuit?  If so, quickly involve outside legal counsel to assist in protecting the Plan/TPA’s subrogation rights in a timely manner.  The main idea here is to avoid the member’s attorney having the ability to enter a default judgment against the Plan/TPA, which could have the effect of extinguishing the Plan/TPA’s subrogation lien or, at the very least, tarnishing the Plan/TPA’s subrogation rights.  Since you may not have this information in your file when you make the first call, be careful about asking the member’s attorney this question. If the Plan/TPA was named in the lawsuit, but the Plan/TPA did not answer the lawsuit in a timely manner, this question could be a reminder to the attorney that he/she needs to file a motion to default the Plan/TPA in order to possibly extinguish the Plan/TPA’s subrogation rights.  Look for papers in your file that were filed with the Court that were mailed to the Plan/TPA and see if you can tell whether the Plan/TPA is mentioned in the caption of the lawsuit or included on the certificate of service on the back page.  If you think there is a possibility that the Plan/TPA is named in a lawsuit, it is better to quickly refer the matter to outside legal counsel.  In situations where it is too late and the motion for default judgment against the Plan/TPA has already been filed, we have on many occasions been successful in getting the member’s attorney to voluntarily withdraw the motion for default judgment and allow the Plan/TPA to move forward on the lien for reasons such as the Plan is ERISA-covered and, thus, the Plan could file its own lawsuit in federal court to enforce the terms of the reimbursement provision, regardless of whether the Plan was defaulted in state court.   

2.
Whether the attorney you are about to call is one you have worked with before or not?  We have all been there—you pick up the file and notice that the attorney for the member is that “difficult individual” you worked with on 10 other cases and he/she always makes your job harder than it should be.  Or, you are pleasantly surprised to know that it’s the same attorney that just paid you 100% of the lien without any problems.  Whatever the case, this is good to know before you call.  Obviously, if it is the former, you know to expect a fight and must be prepared when you make that first call.  Also, if it is not someone you know, you should err on the side of caution and make sure you know the roadmap to success should you get pushback from the attorney.  I would recommend doing a basic search on the internet about the attorney.  You may learn something very valuable.  For instance, you may learn that the attorney is one who usually handles wills and estates and, thus, must be doing someone a favor by handling this personal injury lawsuit.  In this situation, it is, it is very unlikely that the attorney will have the knowledge to properly challenge any subrogation lien the Plan/TPA has and may agree to pay the Plan/TPA without many questions. 

3.
The applicable law?  Knowing the applicable law is one of the two most important things to know and is usually the difference in the Plan/TPA making a good recovery or not.  This is often a challenging question that can involve many legal issues such as conflicts of laws between states and federal circuits, preemption of state law and equitable defenses such as the make-whole rule and the common fund doctrine, among other issues.  It is always a good idea to involve outside legal counsel to assist in answering the question of what law applies in a particular subrogation case.  This argument is often overlooked by member’s attorneys, and they usually will not be ready for any arguments that are “out of the box” so to speak. 

Example 1:  Let’s say we have an insured, ERISA-covered Plan and the case is located in New Jersey.  As you know, in many anti-subrogation states, if you have an insured ERISA-covered Plan, ERISA will not preempt the state’s anti-subrogation law the member’s attorney is trying to use against the Plan/TPA to defeat its subrogation rights and, therefore, the Plan/TPA will likely not be able to recover.  However, by knowing that New Jersey is an exception to this rule because of the Third Circuit Court of Appeals decision, Levine, you will be able to create much doubt in the mind of the member’s attorney that his client will prevail if the subrogation matter were litigated in court, which provides for a better recovery.

Example 2:  In Nevada, for example, many attorneys use two state court cases to try and use a make-whole rule and reduction formula where they just don’t belong.  They refer to cases such as Canfora and Breen in their letters in an effort to get the Plan/TPA to reduce or waive its lien.  However, by knowing that Breen applies only to worker’s compensation matters, and the court in Canfora made no decision to actually apply a make-whole rule in Nevada, you will likely be able to educate the attorney and settle the case for a higher dollar amount.    

There are many other examples of how knowing applicable law has made the difference in a good recovery or not in a particular subrogation case.  Please call me if you would like to discuss any problem cases you may have.  I can be reached directly at 901-202-4423 or by e-mail at matts@lawrencerussell.com.

4.
Where the accident occurred?  Before calling the member’s attorney, you should know the state where the accident occurred since it will likely drive the member’s attorney’s arguments especially if he/she is in an anti-subrogation state or a state where the make-whole rule applies, for example.  (This is regardless of other important Plan questions like where the Plan is administered or where the Plan was issued, which the member’s attorney will usually never raise).  The main reason to know where the accident occurred is to be ready for the argument he/she is likely going to make and already have your counter-argument prepared when you make that first call.  Now, if surprisingly, the attorney does not mention the argument you are expecting, then don’t launch into the counter-argument (regardless of how good it is).  Just keep it to yourself to use on the next case!  Sometimes, attorneys will not raise obvious arguments that might help their clients for many reasons.  If that happens, you should not discuss that issue.  Remember, don’t accidently create an issue where one did not previously exist--this will only have the potential to reduce the subrogation dollars for that case.   


Example:  Pennsylvania accident/HMO Plan:  Let’s say the accident occurred in Pennsylvania and it was a motor vehicle accident that is covered by the anti-subrogation law of Pennsylvania.  You know the attorney is going to be arguing that the anti-subrogation law contained in Pennsylvania’s Motor Vehicle Financial Responsibility Law (“MVFRL”) will apply and, therefore, he/she will take the position that the Plan cannot recover any money.  The counter-argument to use here is based on the Wirth case out of the Third Circuit Court of Appeals, which provides that if the Plan is an HMO Plan, then the MVFRL does not apply to it and, thus, the Plan can obtain reimbursement of its lien.  This type of argument will likely be outside of the knowledge base of the member’s attorney and will usually catch him/her off guard.  Once the attorney reads this case and realizes you are right, he/she should encourage his/her client to pay the lien or a good portion of it, and you will be a hero!    

5.
The type of case?  Often times, the type of case can affect the outcome of a subrogation lien.  As you know, some states allow subrogation for some types of cases, but not for others.  Knowing the type of case can prepare you for how to handle that first call!

Example:  Assume we have a wrongful death case in Ohio and we are seeking reimbursement on a non-ERISA Plan.  In this type of case, you should expect the attorney to argue that the family cannot obtain medical expenses in their lawsuit against the person who killed the covered member under Ohio state law and, therefore, the non-ERISA Plan has no enforceable lien.  As you well know, Plan language here is very important, but by knowing the type of case and the applicable law, you will be able to explain to the attorney that although the “wrongful death statute” does not allow the recovery of medical expenses, the “survivorship statute” does and, therefore, the lien is valid.  Many states have these kinds of laws.  In fact, I just had this exact scenario occur involving the Garretson firm who, as many of you know, attempts to assist plaintiff’s attorneys with lien issues.  Here, once I advised the Garretson firm that Ohio allows for the recovery of medical expenses under its survivorship statute, they acknowledged in writing that the Plan had a valid lien—despite the fact that their initial written position was that the Plan had no right of reimbursement.

6.
The applicable Plan involved?   Always know the type of Plan involved and the strengths and weaknesses of the applicable Plan language before you pick up the phone to call the attorney.  The best way to start is to find out who the employer is that the Plan is through and the date of the subject accident.  Here, the applicable law governing the subrogation rights of the Plan can vary from state to state and from federal circuit to federal circuit, depending upon the type of Plan involved and the applicable Plan language.  

Example 1:  Non-ERISA Plans are subject to state laws where self-funded, ERISA-covered Plans are not.  Also, the Fourth Circuit does not require a Plan to disclaim the make-whole rule to obtain full reimbursement, but the Sixth, Ninth and Eleventh Circuits do.      

Example 2:  In accordance with two United States Supreme Court decisions (one of which we handled), an ERISA-covered Plan can enforce its reimbursement provision in federal court while a FEHBA-covered Plan simply cannot (despite the fact that federal law still controls a FEHBA-covered Plan’s rights).  This is very important to know when making that first call—you would not want to use the same level of rigidity when working with a self-funded, ERISA-covered Plan as you would when you are trying to enforce the terms of a FEHBA-covered Plan or a Medicare Plan.  

Example 3:  Although a non-ERISA Plan must intervene in a Kentucky state court lawsuit to protect its lien (absent a written agreement with the attorney), intervention is not necessary if the Plan is ERISA-covered (either self-funded or fully-insured).  Additionally, a non-ERISA Plan with proper make-whole language can obtain 100% recovery in Ohio, but is typically entitled to no recovery in an anti-subrogation state (subject to other arguments being available).

Note:  In cases where you have good lien rights under ERISA (but the member’s attorney is not willing to pay a reasonable amount to settle the lien), determine if the Plan contains a provision that allows the Plan to withdraw benefits directly from the providers the Plan has paid for the accident if the Plan member does not reimburse the Plan from his/her recovery.  If so, this argument creates more problems for the member’s attorney since he/she would not want to run the risk of having the member upset or angry with them should the Plan/TPA actually pull back all of the related benefits from the providers, which would leave the member with a large amount of unpaid bills to satisfy.  This argument can be the difference between making a good recovery or not.    

7.
The funding of the applicable Plan?  The Plan’s funding is very important, especially when the accident occurred in a state that has adverse subrogation laws such as anti-subrogation laws or laws providing that the member must be “made-whole” before the Plan can obtain reimbursement, among others.  If the Plan is self-funded and ERISA-covered, you can go into the conversation with the member’s attorney with the confidence that whatever “state” law he/she throws at you, you can remind the attorney that the Plan is self-funded and ERISA-covered and, thus, all state laws are preempted by ERISA.  Just ask him/her to read FMC Corp. v. Holliday.
It is also a good idea to review the Form 5500 of the applicable Plan when dealing with an attorney in a state that has adverse subrogation laws since it is the same document that the attorney will likely review when discussing resolution of the lien with you.  The main idea here is to head-off any arguments he/she will make that the Plan is “really not self-funded” because the “insurance” box on the Form 5500 is checked in addition to the “trust” or “general assets” box.  You can do this by explaining to the attorney that although the “insurance” box is checked, since the “trust” or “general assets” box is also checked, the “insurance” box being checked will not convert the Plan from self-funded to insured for purposes of ERISA preemption.  The insurance involved will likely be stop-loss coverage.   

Example:  Remember the Levine case we discussed above.  Even though the Plan was an “insured” Plan and even though New Jersey is an anti-subrogation state, the Plan was able to establish that ERISA preempted New Jersey’s anti-subrogation law. 

 8.
Where the Plan is being administered, and where the Plan was issued?  Knowing what state the Plan is being administered in and what state the Plan was issued in can open up several arguments in situations where, at first glance, none seem to exist.  


Example 1:   Let’s assume we have a self-funded, ERISA-covered Plan that does not contain Plan language sufficient to defeat the make-whole rule in the Eleventh Circuit, where the accident occurred in this hypo.  If the Plan was administered in Virginia and the Plan was issued there, the Plan can bring the action against the Plan member in a Virginia federal court and argue that the Fourth Circuit’s more lenient “make-whole” standard controls, which does not apply the make-whole rule unless the Plan language actually says to do so.  This argument is great in these situations since the member’s attorney knows he should make a deal with the Plan/TPA to get the case settled rather than subject his client and possibly himself to a lawsuit in a foreign state.


Example 2:  For this example, let’s assume we are trying to recover on a fully-insured, ERISA-covered Plan that was issued in Ohio, but the accident occurred in Arizona (an anti-subrogation state).  The attorney tells you that Arizona’s state law controls because the Plan is not self-funded.  Here, you should respond by telling him/her that since the Plan was issued in Ohio and is being administered there, Ohio law, not Arizona law will control.  In fact, the ERISA statute and cases interpreting the ERISA statute allows the Plan to sue where the Plan is administered (in this case, Ohio) and there is national service of process under ERISA wherever the Plan member can be found in the United States.  Since Ohio is not an anti-subrogation state, and once the attorney realizes his client is subject to a lawsuit in Ohio, the attorney will likely be willing to pay a reasonable amount of money to resolve the Plan/TPA’s lien.      

9.
Whether the plan member is still on the plan?  This information is important to determine whether additional related benefits will be paid by the Plan/TPA and, thus, whether the lien will continue to increase.  Moreover, if the Plan language contains a provision allowing for the Plan to off-set future benefits, this is an additional argument that can be raised in order to increase the member’s attorney’s offer to settle the lien.  We often use the argument that since the Plan will continue to pay benefits once the lien is settled, there should be no reduction of the current lien.

10.
Whether the lien amount is correct and contains all related treatment?  Obviously, none of us wants to leave money on the table or settle for an amount that does not consider the final lien amount.  And, we want to make sure that only related treatment is on the itemization.  But, what do you do when the attorney says that the Plan cannot recover from the settlement for certain bills paid because, according to the defense attorney’s expert, those bills were not related to the accident in question?  Ask the attorney to give you the Complaint he/she filed and the demand packet he sent to the defense attorney showing the bills the member’s attorney “alleged” were related.  The Complaint and demand packet are among the review documents that should be reviewed when determining whether certain bills are related or not.  If the attorney argued they were related, he/she may be judicially estopped from taking a subsequent inconsistent position with the Plan.


Thank you for attending the conference call!  Please feel free to call us anytime to discuss any subrogation issues you have.  We are more than happy to help you! 

J. Matthew Stephens

Lawrence & Russell, PLC

Direct Dial:  901-202-4423

E-mail:  matts@lawrencerussell.com
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