GETTING BACK ON THE ROAD TO RECOVERY:
“Showing Healthcare Plans how to 

Succeed in Made Whole States”
By: Tanya C. Holmes

In ERISA matters, subrogation attorneys are confronted daily with challenges that chip away at their client’s potential recovery.  One major bump in the road is the made whole doctrine, once thought to be a damaging and detrimental dead end on the road to recovery. Today, this is simply not the case!  With the right approach, you can combat undesirable state laws like the made whole doctrine.
  
Understanding the following strategies will put you back on the road to recovery.  
· First, know your road map: this means know your facts, know the Plan language, and know the case law in your location.  Without these three key elements, you are hurting your chances for reimbursement.
· Second, if necessary, change your oil—you should never put your car on the road for a long trip without first having your oil changed.  The same goes for the road to recovery.  Each federal circuit is different; it is your job to know the law of the circuit and make it work for your client.  If the law is unfavorable, change the circuit!  This article tells you how and the case law which supports it.  
· Third, if necessary, know detours and alternate routes. When you hit a roadblock and the case law is not working in your favor or the Plan language is not strong, you have to know alternate routes.  Use the facts to your advantage, along with other creative arguments discussed later, that really work!  Your journey begins now… 
Step 1: Always Know Your Road Map.  “Know your facts, know the Plan language and know the case law in your location.”  
Each matter will obviously be handled quite differently.  It goes without saying that knowing your road map, the facts of the case, and the case law applied to the facts, put you at an awesome advantage.  
First, as a practical matter, know the facts of the case.  When talking to a member’s attorney, it hurts your case when you do not know the name of the member, the lien amount, and what happened in the underlying tort action.  Be up to speed on the case before you start arguing the make whole rule with the member’s attorney.  You will appear knowledgeable (which you will be after reading this), and it also makes the attorney think twice before trying to slide one by you.  
Second, know the language of the Plan.  Does it disclaim the make whole doctrine?  Is it silent as to reimbursement after a third party recovery?  In this post-Knduson world, plan language is changing.  Many plans are now inserting plan language that disclaims the make whole rule, while others are leaving it out.  Your Plan may disclaim the make whole rule; your job is to bring that language into the argument and make it work for you.  Hence, always review the Plan language before taking off into a made whole argument.

Third, know your location and the applicable law of the circuit.  Each federal circuit is different; knowing where you are and what that circuit requires to override the made whole doctrine is vital to your client’s success. 
  
Now, with your road map in place, you may find yourself with weak plan language in an unfavorable circuit.  What then?  That brings us to the next step.

Step 2: Change Your Oil (that is, change your circuit!)
The right plan language in a favorable circuit is a great recipe for overcoming the made whole doctrine.  For example, under Fourth Circuit law, the make-whole rule will be presumed not to apply unless a plan specifically states it will apply.  In re Paris, No. 99-1558, 2000 U.S. App. LEXIS 6883 (4th Cir. Apr. 17, 2000).  If a plan provision merely states that the plan is entitled to “reimbursement to the extent of benefits paid,” this language will be sufficient to prevent application of the make whole rule.  In contrast, the Eleventh Circuit requires a plan to include “language specifically allowing the Plan the right of first reimbursement out of any recovery [the participant] was able to obtain even if [the participant] was not made whole.” Cagle v. Bruner, 112 F.3d 1510 (11th Cir. 1997).  
But, as the circuits vary, so will your required language.  Remember, the best practice is to have specific language stating that the Plan has an unqualified, full right to reimbursement regardless of whether the Plan participant has been made whole or fully compensated.  But, if you find yourself in a circuit without favorable case law, hold on, all is not lost.  

So, what do you do if you review the case law, you have weak plan language, and you need to move to a different circuit?  Just check where the Plan is administered.  For example, some federal courts have held that in matters involving ERISA plans, a plan may seek reimbursement from its participant where the plan is administered.  See Admin. Comm. of the Wal-Mart Stores, Inc. Assoc. Health and Welfare Plan v. Soles, 204 F. Supp. 2d 1184 (W.D. Ark. 2002).
  In Soles, the Plan sought reimbursement relief in the district court where the plan was administered, from a plan participant and the participant’s attorney, and successfully argued that ERISA conferred nationwide service of process.  See also Wellmark, Inc. v. Deguara, No. 4:02-cv-40534, 2003 U.S. Dist. LEXIS 9163, at *10 (C. D. Iowa 2003), (the court denied Defendant’s motion to dismiss for improper venue, citing Soles, and holding that Congress exercised its authority to grant to the federal courts, “the power to bring before it all the parties necessary to its decision” when a statute, on its face, allows national service of process.  “Therefore, since Deguara is a resident of the United States, this Court may properly exercise jurisdiction over him.”)

So, if your plan is administered in a circuit where your plan language is sufficient to overcome the make whole doctrine, argue that that circuit’s law is applicable.  
But, what if you can’t move, and, the circuit where the plan is administered is also unfavorable or the plan is administered in the same state as the accident?  

Then take a detour.
3) Take a DETOUR (The Three Catch-All Arguments)
If you cannot effectively argue the case law or the language of the Plan, try a different approach: use the facts of your case to your advantage and re-route the argument in your favor.  Before closing a seemingly unrecoverable file, use any of the following arguments to keep you moving toward your recovery.  

Argument One:  Argue that since the member voluntarily settled, the member has been made whole, and therefore, the health plan is entitled to recovery/reimbursement.  Even if the make whole rule applies and it appears that the member was not made whole, note that a few courts have held that a member is presumed to have been made whole if the member voluntarily settles his or her case.  For example, in Thompson v. Federal Express Corp., 809 F. Supp. 950 (M.D. Ga. 1992), a health plan participant argued that he was not bound to a reimbursement agreement when his $3.1 million dollar settlement did not fully compensate him for his injuries.  There, the plan had paid $438,800.87 in benefits on Thompson(s behalf.  The federal court held that ([a]s a result of the release and settlement agreement, Mr. Thompson(s damages were fixed and fully compensated. The disputed claims were fully satisfied by the execution of the agreement.(  Id. at 954 (citing Bell v. Federal Kemper Ins. Co., 693 F. Supp. 446, 450 (S.D. W. Va. 1988)) (holding that (after reaching settlement, the Plaintiff is precluded from arguing that she was not fully compensated” when she (offered no evidence....that the negotiations in the underlying action were [not] conducted in an arm(s length manner, and that [she] willingly entered into the settlement agreement”).   
Argument Two: Argue the member was made whole since the Plan was left out of the underlying action’s settlement negotiations.  If the Plan was not able to pursue its own interest against the third party, it should be reimbursed to prevent the participant’s client from receiving a double recovery.  See Health Cost Controls, Inc. v. Gifford, No. W2001-02267-COA-RM-CV, 2002 Tenn. App. LEXIS 411, at *13 (Tenn. App. June 3, 2002) (holding that the insurance company was entitled to reimbursement from its insured when the insurance company did not participate in the insured(s settlement negotiations with the third party tortfeasor).  Hence, if the Plan does not participate in the third party settlement, the member is deemed to be whole by the settlement.  The member ended the Plan’s rights by settling, so his made whole argument must end.  
Argument Three: If the member settled the underlying claim for less than the policy limits, argue that the member was made whole.  Rather than pushing for the full limits or having the matter litigated, the member opted to recover for less than the third-part tortfeasor’s policy limits and now cannot argue now that the money recovered was not enough to fully compensate him or her.  


Hopefully, this article has provided you with strategies for getting your client the funds that are rightfully theirs.  You are now ready to take “made whole” head on!  Get your  road map ready and hit the road to recovery!
� 	Tanya C. Holmes is an attorney with the law firm of LAWRENCE & RUSSELL, LLP and represents employers and health plans in subrogation and other employment and employee benefits matters throughout the United States.  Tanya can be reached at tanyac@lawrencerussell.com.





� 	You may rely on FMC Corp. v. Holliday, 498 U.S. 52 (1990) (holding that ERISA pre-empts state laws to the extent the laws purport to regulate a health plan’s efforts to enforce a subrogation/reimbursement provision in a health plan).





� To learn more about each circuit’s required language for overcoming the made whole doctrine, and more information about subrogation than you thought you ever wanted to know, visit � HYPERLINK "http://www.lawrencerussell.com/sub" ��www.lawrencerussell.com/sub�, the first, free, interactive subrogation website.


� 	This matter was argued by senior partner, Thomas H. Lawrence of the law firm LAWRENCE & RUSSELL, LLP.   To see a copy of the complaint, please contact the author at tanyac@lawrencerussell.com
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