Medical Malpractice Cases Got You Sick?
By Win Rawson, Lawrence &Russell, LLP, Memphis, Tennessee

Anyone who has worked a medical malpractice (“med mal”) case knows that these types of cases are some of the most difficult ones on which to make a recovery.  Relatedness battles, medical code evaluations, and complicated settlements can give anyone heartburn.  Although these cases will always be a challenge, adhering to the following steps should produce healthier med mal recoveries and will allow you to put the Tums® back in the medicine cabinet.
(1) Preventative Care (i.e., notification of the parties) – As they say, “an ounce of prevention is worth a pound of cure.”  Notify the covered member’s attorney, hospital’s attorney, and doctor’s attorney of your lien.  Stay in touch periodically with all of the parties and draw out information that will impact the relatedness issue and the quality of the member’s case.  Frequent communication will also prevent that unexpected eleventh-hour call from the mediation where everyone (plaintiff, defendants, and mediator operating in collusion) claims that your medicals are not related. 
(2) Initial Diagnosis (i.e., early assessment of relation issues) – Be prepared for the coming relatedness battle by carefully reviewing and understanding the paid medical benefits in relation to the med mal case.  The truth in most cases is that not all of the benefits paid are truly related to the alleged med mal.  On the other hand, certainly some of the benefits paid would have not been paid had it not been for the med mal.  A common example is the cancer misdiagnosis case.  You were going to have to pay bills for the cancer, but were there additional bills paid because of the misdiagnosis?  Successful diagnosis of the relatedness issue will require some understanding of payment codes and benefit descriptions, but can often be assessed without the use of an expert. The important thing is to have a realistic position about the true value of your lien so you can keep your recovery expectations in check, while also being prepared for the relatedness battle so that you can recover what you deserve.
(3) Final Diagnosis (i.e., defeating relatedness challenges) –  When a member’s attorney argues that your medicals are not related to the med mal, insist on receiving a copy of the covered member’s demand package, all written discovery, and pertinent deposition transcripts.  If you can establish that a covered person utilized your medical expenses in his or her damages claim, then that covered member should be judicially estopped from arguing that those same medical expenses are not related to the malpractice when attempting to avoid reimbursing the health plan.
  Attorneys for the negligent third-party medical providers may voluntarily provide this information.  Also, most plans contain a cooperation clause requiring the covered person turn over any documents (i.e., the demand package, discovery documents) needed to protect your recovery rights.

(4) Treatment Options (i.e., litigation and settlement considerations) – Steps one through three above should put you in a position to understand the specific dynamics for each med mal case you handle.  Some cases are just simply headed for trial without any meaningful settlement dialogue.  For these types of cases, if the covered member wins, great, you can fight about what is related (steps one through three above).  If the covered member loses, then it is over.  

Other cases will have meaningful efforts at settlement.  Most settlement opportunities, however, are contingent (or at least purportedly contingent) on your waiving or reducing your lien.  For these cases, careful consideration about your position on compromising or not compromising your lien is crucial.  You are likely to hear some combination of the following three arguments in an effort to convince you to reduce your lien: (1) some or all of your medicals are not related; (2) there will be problems establishing liability against the doctor(s) or hospital if the matter goes to trial; and (3) the litigation expenses to date are so significant that without your lien reduction, it would only make financial sense for the member to proceed to trial even though there is real risk that no party will recovery anything.  If you have followed steps one through three above, then properly evaluating these arguments, although still challenging, should be manageable and you should be in a position to maximize your recovery without sending a losing case to trial.
Following steps one through four when handling med mal cases should pump new life into your med mal recoveries.  So start working these steps today and turn those sick med mal cases into healthy recoveries.
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