WHO SHOT KNUDSON?

THE SUPREME COURT’S HOLDING IN SEREBOFF v. MAMSI PROVES TO BE THE HEALTHCARE CLIFFHANGER OF THE MILLENIUM   

By Lance K. Oliver, Lawrence & Russell, LLP, Memphis, Tennessee


On March 21, 1980, many of you may remember the most famous T.V. cliffhanger of all time, “Who Shot J.R.”  I recall my whole family gathering in the living room to watch the Texas oil tycoon, J.R. Ewing, get shot by his wife Sue Ellen.  What an exciting event!  Many Americans were thrilled to see J.R. finally get what he deserved for years of womanizing and unethical business dealings.  


I hate to say it, but this is how I have felt about a few of the lower federal courts’ interpretations of Great-West v. Knudson.
 In fact, I was more than ready to see the Westaff
 and QualChoice
 cases get shot down, just like J.R. Ewing did on that May night in 1980. 

Now turn to May 15, 2006, the same month but some 26 years later, and it is time for the most famous subrogation cliffhanger of all time. Well, hold on tight, it’s finally here.  Who shot Knudson? 
It was MAMSI v. Sereboff.


How great is this going to be?  One quick shot by the Supreme Court in the Sereboff case and all of our subrogation problems are gone forever. 
Now hold on. That last statement is a little too much wishful thinking. If you remember, J.R. Ewing may have been shot by Sue Ellen, but not killed. Hence, some of our subrogation problems will unfortunately survive the Sereboff case.

Nevertheless, I cannot explain the excitement I have over this Supreme Court holding.  Just knowing that Sereboff has ended our Knudson problems is vindication enough.  While there are still some issues we have to watch out for on a daily basis, I would still mark down May 15, 2006, as a great day for all subrogation professionals everywhere in the United States. 
So, let’s look at the problems that survived Sereboff.  This article will cover three critical points you must understand to get the most out of the Sereboff decision.  Here are the three key areas we will cover:
(1) Understanding how to explain the holding in Sereboff to problem attorneys on new cases, and old cases you may have to re-open;
(2) Understanding how to preserve the funds as required in Sereboff; and
(3) Understanding the make-whole rule and the common fund doctrine after Sereboff.
So, let’s get started on addressing these last remaining problems and, subsequently, watch our recovery numbers “go through the roof” as I am sure Ewing Oil’s stock did after its biggest problem, J.R. Ewing, was shot down.
I.
Understanding how to explain the holding in Sereboff in new and old cases.  

Below, I am going to give you a quick and easy way to explain the Sereboff case to those problem attorneys that have refused to pay you over the past few years.  But, first I want to address the issue of re-opening cases that you have closed based on Westaff
 and QualChoice
.  Once we have our cases cleaned up, we can start arguing with these problem attorneys.

A. 
Re-opening old cases based on Sereboff.
As you know, when you are seeking back subrogation monies on behalf of an ERISA-covered health plan, you are acting as a fiduciary.  As a fiduciary, you are required to do everything possible to recover plan assets.  Thus, if there are cases you have closed based on Westaff
 and QualChoice,
 you are going to have to re-open these files and make sure that you have recovered all available funds.
So, how do you know which cases to re-open?  This is easy if you just follow this four-part rule:
You should re-open all cases where:  (1) the member’s attorney refused to pay you based on Westaff or QualChoice; (2) you closed the case without a recovery and did not sign a waiver; (3) the state limitation period for bringing a breach of contract claim has not run; and (4) the recovery made by the member was high enough that the funds have not been dissipated.         
 The first two prongs above are self-explanatory. Just make sure to review the reasons you closed the case. If you settled, no matter how low, or you waived the lien in writing, the case is over and should remain closed.   But, if you just closed the case with no recovery, then look to prongs three and four, which take a little more explaining.  
First, under prong three, you will need to look up the statute of limitation period for bringing a breach of contract claim in the applicable state.  For example, in California you have four years
 from the date the member got the settlement funds.  In Tennessee, you have six years.
  Each state is different. If you have any problem locating your state’s limitation period, please send me an e-mail, and I will send you the information.  
Once you know the time frame, you just add the years to the date the member got the settlement.  If the time has not run, the case is still good.  For example, if the member recovered on January 1, 2006, in California you have until January 1, 2010, based on the state’s four-year limitation period to bring an action to enforce the terms of the plan.
Second, under prong four, you are going to have to make an educated guess on which cases are the best ones to re-open.  If the member recovered $5,000.00 one year ago, this is most likely not a good case to re-open.  In one year, the funds have most likely been spent.  I think a good rule of thumb for re-opening these cases is a recovery of $50k six months ago, $100k twelve months ago and anything over a $100k that meets the other prongs. 

Notably, the funds in most of these types of cases will be placed in a trust or a bank account or some other type of asset.  Thus, you will need some legal representation to locate and recover the funds. Yet, as we discussed, having fiduciary status, you need to attempt to recover these funds and this can be a great source of recoveries in 2006.
Now that we know which cases to re-open, let’s talk about how to tell problem attorneys about Sereboff. 

B.
How to argue Sereboff to problem attorneys.     

  The Sereboff case is going to be easy to explain to even the most jaded plaintiff’s attorney.  But, first you have to understand its holding. 

In Sereboff, the United States Supreme Court held that when the settlement funds can be traced to the hands of a defendant and the funds belong in good conscience to the plan, then the plan can go to federal court to enforce the plan’s terms.
   

How easy is that?  Just make sure you can find the money and you have good plan language, and the member and his or her attorney have to re-pay the lien.  Now that we understand the holding, here is what to do when talking with a problem attorney.


Focus on doing two things: (1) place the paragraph above in a letter, which informs the attorney of the holding in Sereboff; (2) attach a copy of the entire Sereboff case to your letter and ask the attorney to read the case and call you within 24 hours to discuss settlement or you will seek relief in federal court.  Again, how easy is that? I promise if this does not get the attention of the member’s attorney, nothing will.

Now that we know how to explain Sereboff to problem attorneys and members, let’s move on to the next problem area.
II.
Understanding how to preserve the funds as required in Sereboff.
After the Sereboff case, placing all of the parties on timely and proper notice is critical.  Every subrogation professional must be prepared to take action on a case the minute they learn that there is third-party liability.  Do not just send these parties a letter that gives them notice that the health plan is covered by ERISA.  A good subrogation professional should use a two letter approach to assure that the member’s attorney and the member do not place the settlement funds beyond the reach of the federal courts and the plan.


First, send a general letter to every party involved in the case; that is, any party who could ever hold or control the settlement funds.  This general letter will ask the recipient to agree to hold the settlement funds until the plan’s lien has been resolved by settlement or litigation.  


Second, once the general letter has been signed and you are informed that a settlement has been made and the funds are being held, send a standard reimbursement letter with the proper case law and attachments: 


(1) 
Use Sereboff language in the letter and explain that since the funds are identifiable and being held, equitable relief is available in federal court; 


(2) 
Explain the Plan’s right to reimbursement under the applicable plan language; and

(3) 
Attach the Sereboff case, which explains the plan’s rights under current federal law. 

Hopefully, the parties will review your reimbursement letter and, together, everyone can come to an agreement concerning the plan’s lien.  But, if all out of court settlement negotiations fail and the member’s attorney informs you that he or she is going to disburse the funds to the member, you must take action immediately.  The best solution is to seek an ex parte temporary restraining order in federal court and have the court preserve the “status quo.”   

Once the court puts an injunction in place and the funds are being held, then you can treat the case like a normal ERISA reimbursement case.  Let’s now move on to the last problem area, understanding the member’s equitable defenses. 
III.
Understanding the Make-Whole Rule and the Common Fund Doctrine after Sereboff.

One of the key mistakes that some subrogation professionals may
make is to believe that Sereboff solves all subrogation problems and members
must reimburse the plan a 100% in every case.  This is not true.  Sereboff
only allows you the ability to go to federal court to enforce the plan’s terms.   

But, your lien rights are still only as good as your plan language.  If the language is weak and fails to meet the requirements of a particular federal circuit, your lien can possibly be reduced.


As shown, even now, you have to be prepared to argue about the make-whole rule and common fund doctrine since these legal theories exist despite the recent holding in Sereboff.
IV.
Conclusion


So, these are three critical points you must understand to get the
most out of Sereboff.  If you can apply these principles, you will make the
Sereboff holding a great asset to your subrogation unit or law firm. 


Just remember.  This is a very exciting time since all of our Knudson
problems have been shot down.  But, know that Sereboff did not solve every

subrogation problem.  
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