Healthcare Subrogation Trilogy:  Sorting Out the Three Cases Decided by the Supreme Court in 2006 in Order to Maximize Subrogation Recoveries in 2007 and Beyond 

By Thomas H. Lawrence
, Lance K. Oliver
 and J. Matthew Stephens

The purpose of this article is to: (1) summarize the three healthcare subrogation cases decided by the Supreme Court in 2006 (and key lower court decisions interpreting these cases); (2) discuss the “problem case” list the authors have developed as a tool to assist Blue Plans in deciding when intensive attorney involvement – whether internal counsel or national subrogation counsel – is a “best practice” in handling a subrogation matter; and (3) address, with sample plan language, the continued importance of plan drafting.

I. 
The Key Cases Decided in 2006
A. 
Sereboff v. MAMSI
Joel and Marlene Sereboff were injured in an automobile accident for which their ERISA-covered health plan paid approximately $75,000.00 in benefits. The Sereboffs filed suit against the responsible third-parties, and received a $750,000.00 settlement. A joint investment account was established for the benefit of the Sereboffs, and recovered funds exceeding the plan’s lien were placed into the account.

The plan contained a reimbursement provision that required covered persons to reimburse the plan to the extent of benefits paid when a covered person recovers from another party. The plan requested that the Sereboffs reimburse the plan as required under its terms, but they refused. The plan filed suit, and the Sereboffs agreed to hold an amount equal to the lien in their investment account until the litigation could be resolved.  
The district court held that the plan was entitled to equitable relief against the funds in the investment account pursuant to Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204 (2002). Mid Atl. Med. Servs., Inc. v. Sereboff, 303 F. Supp. 2d 691 (D. Md. 2004). The Sereboffs appealed, and the Fourth Circuit Court of Appeals affirmed. Mid Atl. Med. Servs., LLC v. Sereboff, 407 F.3d 212 (4th Cir. 2005). In its opinion, the Fourth Circuit held that the funds belonged in good conscience to the plan, and that the funds could be traced even though they had been placed in an account that also contained funds unrelated to the Sereboffs third-party recovery. Thereafter, the Sereboffs petitioned for certiorari, which was granted.

In affirming the Fourth Circuit’s holding that an ERISA-plan can obtain equitable relief under § 502(a)(3) against identifiable funds held by a defendant, the Supreme Court distinguished the facts of Sereboff from Knudson, stating that:
This Court in Knudson did not reject Great-West’s suit out of hand because it alleged a breach of contract and sought money, but because Great-West did not seek to recover a particular fund from the defendant. [Here,] Mid Atlantic does. 

Sereboff v. Mid Atlantic Medical Services, Inc., 126 S.Ct 1869, 1874 (2006).

Sereboff is a major victory for ERISA-plans because it allows for equitable relief everywhere in the country, including in the Sixth and Ninth Circuits. Sereboff confirms, however, that ERISA plans need to closely monitor their claimant’s third-party matters, and be prepared to litigate in order to preserve identifiable funds before they are dissipated.
Since Sereboff, two circuit courts, the D.C. and Eleventh Circuits, have applied Sereboff in subrogation cases.  In Moore v. CapitalCare, Inc., 461 F.3d 1 (D.C. Cir. 2006), a beneficiary was severely injured in an automobile accident and required extensive medical care. The parents of the injured girl alleged that the administrator failed to pay benefits due under the plan. The administrator claimed, pursuant to a subrogation clause in the plan, that it was entitled to reimbursement because the daughter received compensation from a third party for her injuries. 

The parents challenged the lien by asserting that their daughter was not made whole. Therefore, as their argument went, it was impossible for equitable relief to be “appropriate” under ERISA § 502(a)(3). The Court of Appeals rejected this argument, holding that the plan terms unambiguously provided that the plan was entitled to reimbursement from any third party recovery the beneficiary obtained regardless of whether the beneficiary had been made whole by the recovery. 
In the second case, Popowski v. Parrott, 461 F.3d 1367 (11th Cir. 2006), two plans sued participants for reimbursement under ERISA from defendant participants’ settlements. The cases were consolidated on appeal to the Eleventh Circuit.    
The first plan claimed a lien on any amount recovered by the participants and specified both the fund (recovery from the third party or insurer) out of which reimbursement was due, and the portion due the plan (benefits paid by the plan on behalf of the participant). The Court of Appeals applied Sereboff and held that this Plan’s claim was for appropriate equitable relief.  
The second plan, however, failed to specify that reimbursement be made out of a particular fund.  Instead, the plan allowed for recovery from any source, including, the court reasoned, the participant's general assets.  The Court therefore held that the plan language failed to meet the requirements for the assertion of an equitable lien for the purposes of 502(a)(3), and the Court affirmed dismissal of that action. 

B. 
Arkansas HHS v. Ahlborn
In Arkansas Dep’t of Health and Human Servs. v. Ahlborn, 126 S.Ct. 1752 (2006), the U.S. Supreme Court addressed whether, under Arkansas law, a Medicaid recipient must satisfy the lien out of the portion of a tort settlement meant to compensate the recipient for damages other than medical costs, such as pain and suffering, lost wages, and loss of future earnings.  
Here, the State Agency provided Medicaid assistance of $215,645.30 for medical care arising from the injuries sustained by the Medicaid recipient in an automobile accident.  The Medicaid recipient settled the tort action arising out of the accident for $550,000.00.  The terms of the settlement agreement did not contain an allocation of damages between medical costs and other damages, such as lost or impaired earnings and pain and suffering.  Yet, the State Agency and the Medicaid recipient stipulated that $35,581.47, one-sixth of the net settlement proceeds, should be allocated to past medical expenses.  
The State Agency argued that it was entitled to a lien on the settlement in an amount equal to all of the Medicaid assistance provided, while the Medicaid recipient argued that the State Agency’s lien was limited to the stipulated portion of the settlement that was allocated to past medical expenses.  
The High Court noted that as a general rule states have no right to recover from a Medicaid recipient for Medicaid assistance that was correctly paid.  Specifically, under the federal Medicaid law, states are prohibited from imposing liens “against the property of any individual prior to his death on account of medical assistance paid . . . on his behalf under the State plan.”  Id. at 1762.  Thus, the Court reasoned that the State Agency could not prevail unless its claim was encompassed by one of the exceptions to the anti-lien provision of 42 U.S.C. § 1396p(a), as set forth in § 1396p(b), or by an exception arising by implication from the provisions of § 1396k(a)(1)(A).  
Since none of the exceptions to the anti-lien provision of § 1396p(a) applied, the State Agency could only base its right to a lien on § 1396k(a)(1)(A), which requires the Medicaid recipient, as a condition of eligibility, to assign to the State Agency “any rights . . . to payment for medical care from any third party.”  
J. Stevens, writing for a unanimous court, ruled in favor of the Medicaid recipient and held that because the § 1396k(a)(1)(A) assignment covers only “payment for medical care,” the provision had to be construed to limit the State Agency’s lien to the portion of the settlement proceeds that were allocated to past “medical care.”  Thus, the State Agency had no lien on the portion of the settlement allocated to pain and suffering, loss of earnings, or other damages that did not arise from the medical care that Medicaid assistance paid on behalf of the plaintiff.  

Obviously, this case will be very important in any settlement where the Medicaid lien is more than the amount the recipient obtains for medical expenses.  Below is a sample of the key state court cases interpreting Ahlborn.  
In Lugo v. Beth Israel Med. Center, 819 N.Y.S.2d 892 (2006), decided on July 21, 2006, the Plaintiff settled its medical malpractice action for $3,500,000.00.  During the conference on the Infant Compromise Order, the Department of Social Services for the City of New York (“DSS”) appeared in connection with its Medicaid lien totaling $47,349.58.  
Documents were submitted to the Court including competing affirmations addressing issues related to the recent Ahlborn decision and the Medicaid lien.  The issues raised included: (1) whether the City can only recoup that portion of the settlement proceeds allocated to past medical expenses or can recoup those expenditures in their entirety from the settlement proceeds; (2) if recoupment is limited to the allocated amount, how should the Court proceed to determine that amount when the settlement itself does not include an express allocation for medical expenses; and (3) whether the Medicaid lien itself must be satisfied before any funds may be released to the Plaintiffs. 
In addressing these issues, the Court, relying on Ahlborn, limited DSS’ recoupment of its Medicaid lien to the amount of the settlement proceeds allocated to past medical expenses.  But, the Court also found that it was allowed (in accordance with Ahlborn) to apply a formula based on the ratio between the settlement amount and the value of the case to determine the proper reduction, if any, of the Medicaid lien.  On this issue, the Court reserved ruling and gave DSS an opportunity to challenge the data provided by Plaintiffs concerning the value of their case.  Additionally, the Court found that the settlement funds could be disbursed to the Plaintiffs, but directed Plaintiffs’ counsel to hold the full amount of DSS’ lien in escrow.  

In Fergeson v. IHB Realty, Inc., 821 N.Y.S.2d 848 (2006), decided on September 20, 2006, the Plaintiff (recipient) argued that the reduced Medicaid lien (from $92,376.40 to $40,000.00) of the Department of Social Services for the City of New York (“DSS”) should be set aside in accordance with Ahlborn because DSS is limited to payments for medical care only and the Plaintiff’s settlement was allocated for “pain and suffering and future economic loss.”  Yet, the Court rejected this argument, relying on the fact that the Plaintiff and all concerned were aware that the matter had been sent to arbitration with the Court having reserved to itself the power to set legal fees and liens.  Since the Court directed Plaintiff’s counsel to negotiate a reduction of the lien, which the court thereafter agreed to set as the Medicaid lien portion of the award, the amount of the reduced lien became the designated medical costs allocated in the settlement order.  Thus, it was clear said the Court that the lien would be deducted from the settlement regardless of any specific designation of how the funds were allocated and, therefore, the facts of this case did not run afoul to the holding of Ahlborn.
Thereafter, on November 29, 2006, the Surrogate’s Court of New York, Bronx County decided In re Ramirez, 826 N.Y.S.2d 553 (2006).  Here, the Court addressed an issue of first impression, whether the Ahlborn limitations on the recovery rights of the Department of Social Services of the City of New York (“DSS”) against a Medicaid recipient’s tort action also applies to DSS’ claim against the estate of a Medicaid recipient under Social Services Law § 369(2)(b)(i)(B) (New York’s counterpart to 42 U.S.C. § 1396p[b][1][B]).  The administratrix of the estate argued that since the recipient’s tort action did not include any recovery for medical expenses paid by Medicaid assistance (since the related medical expenses were paid by no-fault insurance coverage), Ahlborn holds that DSS’ Medicaid assistance claim is barred by the anti-lien provision of the federal Medicaid law (42 U.S.C. § 1396p[a][1]).  In response, DSS argued that the Medicaid assistance was furnished to the decedent after she attained the age of 55 and, thus, it was required to seek recovery from her estate for the Medicaid assistance it provided in accordance with Social Services Law § 369(2)(b)(i)(B).  The Court found that Ahlborn did not apply because DSS did not rely upon an assignment of a right against the tortfeasor for medical costs incurred as a result of the accident.  Instead, DSS based its right to recover on Social Services Law § 369(2)(b)(i)(B) (New York’s counterpart to 42 U.S.C. § 1396p[b][1][B]), which provides that DSS may recover for medical assistance it paid “from the estate of an individual who was 55 years of age or older when he or she received such assistance.”  On this point, the Court noted that DSS would be required to assert its claim against the decedent’s estate regardless of whether the estate’s assets arose from a personal injury recovery, a lottery, or other source.  Thus, the Court denied the administratrix’s motion for summary judgment against DSS.               

C. 
Empire HealthChoice v. McVeigh
In Empire HealthChoice Assur., Inc. v. McVeigh, 126 S. Ct. 2121 (2006), Empire administered a FEHBA-covered health plan and sued the administratrix of the estate of a former federal employee, seeking reimbursement of the employee’s medical benefits from a settlement between the administratrix and tortfeasors. The Second Circuit held that there was no basis for federal jurisdiction.  The Supreme Court affirmed the Court of Appeals and found that the carrier’s action failed to raise a federal question to support jurisdiction under 28 U.S.C. § 1331 and the claim raised only state law issues.  
The Court reasoned that Empire’s action did not satisfy one of the tests for establishing that federal jurisdiction appropriate under 28 U.S.C. § 1331 because Empire failed to establish a conflict between the state law and Empire’s subrogation provision:

The Court of Appeals, whose decision we review, trained on the matter of reimbursement, not, as the dissent does, on FEHBA-authorized contracts at large. So focused, the appeals court determined that Empire has not demonstrated a "significant conflict . . . between an identifiable federal policy or interest and the operation of state law.”  [citations omitted].  Unless and until that showing is made, there is no cause to displace state law, much less to lodge this case in federal court.

Id. at 2132-33.
This distinction is important because pending before the Court when McVeigh was decided was Blue Cross & Blue Shield of Illinois v. Cruz, 396 F.3d 793 (7th Cir. 2005).  After the Supreme Court decided McVeigh, the Court remanded Cruz to the Seventh Circuit for further findings in light of McVeigh.  Unlike the Second Circuit in McVeigh, the Seventh Circuit found federal jurisdiction based upon the direct conflict between Illinois subrogation law and the terms of the contract at issue in Cruz.
On January 8, 2007, the Seventh Circuit asked the parties to brief the following issues:

ORDER
: Pursuant to the direction of the United States Supreme Court in Cruz v. Blue Cross & Blue Shield of Ill., 126 S. Ct. 2964 (2006), we will further consider this appeal in light of Empire HealthChoice Assurance, Inc. v. McVeigh, 126 S. Ct. 2121 (2006). The parties have filed Statements of Position in this appeal discussing Empire.  However, further briefing of two issues is required. The parties should limit their efforts to the following: 1) Whether federal common law should be applied in this case under the Boyle test. See Boyle v. United Techs. Corp., 487 U.S. 500, 507 (1988). Specifically, the parties should analyze the second prong of the Boyle test and evaluate in detail whether Appellants have demonstrated a significant conflict ... between an identifiable federal policy or interest and the operation of state law, given the presence of the common fund doctrine in Illinois. See Empire, 126 S. Ct. at 2132-33 (quoting Empire HealthChoice Assurance, Inc. v. McVeigh, 396 F.3d 126, 150 (2d Cir. 2005) (Sack, J., concurring)). 2) The Illinois state court granted, in part, summary judgment in favor of Cruz on February 25, 2005. The class-action portion of that case is ongoing. In their briefs, the parties shall also explain how the disposition of the state case affects this appeal.  Appellants shall file their brief on or before February 5, 2007; Appellee shall file her response on or before March 8, 2007; Appellants shall file their reply, if any, on or before March 22, 2007. The parties are advised that the court will again schedule this case for oral argument after the briefs have been submitted. Oral argument shall be limited to the issues identified in this order.

The Seventh Circuit’s decision in Cruz could have a significant impact on future applications of McVeigh.
II. What to do with “problem cases” 
After reviewing the significant cases of 2006, it becomes apparent that the issues that arise in certain cases require significant attorney involvement and analysis.  Additionally, the growth of national accounts, the consolidation among Blue Plans, and the mobility of plan participants has changed the focus of subrogation from a state-by-state approach to a national issue.  

 SEQ CHAPTER \h \r 1In handling subrogation cases nationwide in the post-Sereboff era, the authors have discovered that certain types of cases cause administrative, as well as, recovery problems for many Blue Plan subrogation units.  These problems are primarily due to: (1) complex legal issues concerning ERISA coverage; (2) determining appropriate relief available under state and federal law (i.e., “appropriate equitable relief” under ERISA); or (3) application of the “make-whole” rule and common-fund doctrine in a particular jurisdiction.  Below is a list of some of the types of cases that we recommend be reviewed by internal counsel and, where appropriate, be referred to national counsel:

1.
Medical Malpractice cases where the Member’s attorney is attempting to apply a state collateral source law;

2.
Wrongful Death cases where the Member’s attorney is refusing to pay the Plan by arguing that the “Member” is not recovering anything and, therefore, the Plan is not entitled to recover;

3.
Cases involving minors;

4.
Higher lien cases over $50,000.00, where funds could be placed in a trust fund or annuity;

5.
Member=s attorney refuses to settle with the Plan at the time of settlement;

6.
Member’s attorney makes the Plan a party in a state court action (i.e., Wisconsin and Ohio cases); 

7.
All cases located in the Ninth Circuit were the Member’s attorney refuses to settle with the Plan relying upon the Westaff or Knudson decisions;


8.
Cases where Medicare was primary and the Goetzmann case has become an issue; 

9. 
Cases involving the Michigan No-Fault Statute;

10.
Pennsylvania Insurance Guaranty Association (“PIGA”) cases in Pennsylvania; 

11.
Cases concerning complex FEHBA issues; and 

12.
Cases where the accident happened in a state with an anti-subrogation law and the Member’s attorney is attempting to apply that state’s anti-subrogation law.

Favorable and unfavorable decisions in these problem cases can have a significant impact on Blue Plans.  Again, having an attorney – in-house and, where appropriate, outside national counsel – review all problem cases can help ensure a favorable outcome that will benefit in-house subrogation units and every Blue Plan.
III. 
Drafting the Perfect Subrogation Provision.
While analyzing current case law and complex case types can be one of the more challenging aspects of subrogation practice, a weak foundation can render all of the above efforts futile.  The foundation of every subrogation program is well-drafted plan language.  Every well-drafted subrogation provision is going to have certain key elements, which are discussed below.  Attached as an Appendix, is a model subrogation provision that incorporates each of the recommendations listed below.

 SEQ CHAPTER \h \r 1A. 
Scope of obligation to disgorge monies.  Does the provision require that “covered persons” reimburse the plan or is the language more limiting?  For example, does the provision limit reimbursement obligations to “participants” and not “dependents” and fail to provide a definition of participant that is broad enough to encompass a dependent?


B. 
Sources of recovery.  Does the provision require recoupment from any source, including uninsured/underinsured motorist coverage, and without regard to how the covered person allocates the recovery or does the provision limit a plan’s ability to recoup benefits paid in certain situations?  Based upon Popowski, it is now critical that the subrogation provision describe where the recovery is coming from.

C. 
Priority of payment.  Does the provision specifically disclaim the “make whole rule”?  Does the provision establish “priority of payment”?  Is the provision “silent” and, if so, what does that mean?


D. 
Attorney’s fees and costs disclaimers.  Does the provision specifically disclaim the plan’s responsibility to share in the covered person’s attorney’s fees and costs?  Is the provision “silent” and, if so, what does that mean?

E. 
Allocation avoidance.  Does the provision state that any recovery shall be


presumed to be recovery for medical expenses?
APPENDIX
PROVISION FOR SUBROGATION AND RIGHT OF REIMBURSEMENT



An Other Party may be liable or legally responsible to pay expenses,



compensation and/or damages in relation to an illness, a sickness, or



a bodily injury incurred by you or one of your covered dependents (a



"covered person").



An Other Party is defined to include, but is not limited to, any of the 



following:




(
the party or parties who caused the illness, sickness or bodily injury;




(
the insurer or other indemnifier of the party or parties who 





caused the illness, sickness or bodily injury;





(
a guarantor of the party or parties who caused the illness, 





sickness or bodily injury;




(
the covered person's own insurer (for example, in the case of uninsured, underinsured, medical payments or no-fault coverage);

(
a worker's compensation insurer;

(
any other person, entity, policy or plan that is liable or legally responsible in relation to the illness, sickness or bodily injury.



Benefits may also be payable under this Plan in relation to the illness,



sickness or bodily injury.  When this happens, the Plan may, at its



option:




(
subrogate, that is, take over the covered person's right to receive payments from the Other Party.  The covered person or his or her legal representative will transfer to the Plan or any rights he or she may have to take legal action arising from the illness, sickness or bodily injury to recover any sums paid under the Plan on behalf of the covered person.




(
recover from the covered person or his or her legal representative any benefits paid under the Plan from any payment the covered person is entitled to receive from the Other Party.



The covered person or his or her legal representative must cooperate fully 


with the Plan in asserting its subrogation and recovery rights.  The covered
 

person or his or her legal representative will, within 5 days of receiving a  


request from the Plan, provide all information and sign and return all 


documents necessary to exercise the Plan's rights under this provision.



The Plan will have a first lien upon any recovery, whether by settlement,



judgment, mediation or arbitration, that the covered person receives or is 



entitled to receive from any of the sources listed above.  This lien will not



exceed:

(
the amount of benefits paid by the Plan for the illness, sickness or bodily injury plus the amount of all future benefits which may become payable under the Plan which result from the illness, sickness or bodily injury.  The Plan will have the right to offset or recover such benefits from the amount received from the Other Party; or




(
the amount recovered from the Other Party.



If the covered person or his or her legal representative:

(
makes any recovery from any of the sources described above;



and




(
fails to reimburse the Plan for any benefits which may arise





from the illness, sickness or bodily injury;





then:




(
the covered person or his or her legal representative will be 





personally liable to the Plan for the amount of the benefits





paid under this Plan; and




(
the Plan may reduce future benefits payable under this Plan

for any illness, sickness or bodily injury by the payment that the covered person or his or her legal representative has received from the Other Party.



The Plan’s first lien rights will not be reduced due to the covered



person's own negligence; or due to the covered person not being made



whole; or due to attorney's fees and costs.



The Plan is secondary to any excess insurance policy, including, but not



limited to, school and/or athletic policies.



The Plan has the right to recover interest at the rate of 1 and ½ percent per month commencing on the date the covered person or his or her legal representative recovers any funds from an Other Party.

The Plan is entitled to recover its attorney’s fees and costs incurred in enforcing this provision.

The Plan is not subject to any state law doctrines, including, but not limited to, the common fund doctrine, which would purport to require the Plan to reduce its recovery by any portion of a covered person’s attorney’s fees and costs.

The Plan will not pay for future medical charges because of the illness, sickness, or bodily injury until medical charges have exceeded all amounts that were recovered or are to be recovered by or on behalf of a covered person.

If a covered person accepts benefits under this Plan, the covered person acknowledges that attached to the receipt of those benefits is the obligation to abide by the terms of this provision.  If the covered person fails to abide by the terms of this provision, then the covered person acknowledges that such conduct constitutes wrongdoing and that the initial receipt of benefits was, therefore, ill-gotten.

If the covered person resides in a state where automobile personal injury protection or medical payment coverage is mandatory, that coverage is primary and the Plan takes secondary status.  The Plan will reduce benefits for an amount equal to, but not less than, that state’s mandatory minimum personal injury protection or medical payment requirement.




This provision also applies to any funds recovered from the Other Party by or on behalf of:






(
your minor covered Dependent;






(
the estate of any covered person; or






(
on behalf of any incapacitated person.
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