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A Nevada district court’s recent decision in Mutual of Omaha Ins. Co. v. Estate of Anthony Arachikavitz, et al., No. 2:06-cv-00830-BES (LRL), 2007 U.S. Dist. LEXIS 71172 (D. Nev. Sept. 21, 2007), further develops the scope of equitable relief available to self-funded ERISA health and welfare plans post-Sereboff v. Mid-Atlantic Med. Servs., Inc., 126 S. Ct. 1869, 1874 (2006).  In Mutual of Omaha, the plan participant, Anthony Arachikavitz (“Arachikavitz”), incurred medical expenses for which the Mitsubishi Motor Sales of American Inc. Group Health and Welfare Plan (the “Plan”) paid $999,917.71 in benefits.  Arachikavitz recovered monies from the third parties responsible for his injuries.  At the time Mutual of Omaha, on behalf of the Plan, filed suit for reimbursement under 29 U.S.C. § 1132(a)(3), Arachikavitz was deceased, and $976,836.86 of Arachikavitz’s settlement monies were preserved in a Qualified Settlement Fund and $55,000 of the settlement monies were preserved in the Arachikavitz Special Needs Trust.  Mutual of Omaha filed suit against the Estate of Arachikavitz (the “Estate”), the Qualified Settlement Fund, the Special Needs Trust, and Arachikavitz’s parents.  Other lien holders were also joined in the action through cross-claims and third party complaints.  Mutual of Omaha moved for summary judgment, claiming that the Plan was entitled to equitable relief in the form of a constructive trust under 29 U.S.C. § 1132(a)(3) and that the Plan’s reimbursement interest is in first priority over all other claims. 

In response to Mutual of Omaha’s motion for summary judgment, Valley Hospital, a provider attempting to enforce a substantial lien, argued that the Plan’s reimbursement rights are barred because unlike the case in Sereboff, the beneficiaries were not in possession of the settlement funds.  The Court rejected this argument and held that the holder of the funds does not have to be the beneficiary.  The Court relied on Providence Health System-Washington v. Bush, 461 F. Supp. 2d 1226 (W.D. Wash. 2006) (person possessing traceable funds was the trustee of a special needs trust) and Admin. Comm. of Wal-Mart Stores, Inc. v. Salazar, No. CV 06-1592-PHX-SMM, 2007 U.S. Dist. LEXIS 61273 (D. Ariz. Aug. 20, 2007) (person in possession of funds was an attorney holing funds in trust account).  The Court stated, “Furthermore, all that Sereboff requires is that the Plan identify a fund, distinct from the plan beneficiary’s general assets, from which reimbursement will be taken and specify a particular share to which the Plan is entitled.”  Mutual of Omaha, 2007 U.S. Dist. LEXIS 71172, *7.    
Mutual of Omaha, on behalf of the Plan, not only argued that it was entitled to full reimbursement, but also, that the Plan’s reimbursement interest was in first priority to any other claims.  Mutual of Omaha plan language states that the Plan is entitled to be paid first out of any recovery, up to the amount of benefits paid by the Plan.  The Plan disclaims the application of the make-whole doctrine and the common fund doctrine.  In response to Mutual of Omaha’s claims, the Court acknowledged that the Ninth Circuit had not specifically addressed the priority issues in this case.  The Court looked to other circuits and held that “the priority terms of the Plan are controlling and that Mutual is allowed to be reimbursed before the other claimants.”  Mutual of Omaha, 2007 U.S. Dist. LEXIS 71172, *10.  Valley Hospital argued that because it is not a party to the Plan, its claims are on equal footing to those of the Plan.  Relying on Givens v. Wal-Mart Stores, Inc. and the Admin. Comm. for the Assocs.’ Health and Welfare Plan, 327 F. Supp. 2d 1063, 1066 (D. Neb. 2004), the Court rejected Valley Hospital’s argument and held the Plan is entitled to full reimbursement and any other lien holders have no superior right to the Plan.  The Court also rejected Valley Hospital’s attempts to apply Nevada lien statutes to the Plan’s reimbursement rights and held that all state laws were preempted by ERISA.

The Court also recognized the Plan’s right to be reimbursed first before any attorney’s fees are awarded to other parties.  When the trustee for the Special Needs Trust sought attorney’s fees and costs, the Court calculated the balance of the Arachikavitz settlement funds remaining after reimbursement to the Plan, and then awarded a modest fee to the trustee for the Special Needs Trust.  
This case further bolsters an ERISA-covered health and welfare plan’s right to equitable relief under 29 U.S.C. § 1132(a)(3) post-Sereboff and in the Ninth Circuit.        
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